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(2) There is inconsistency between re-
ports of pain and functional impact;

(3) There is inconsistency between
subjective symptoms and physical ex-
amination findings;

(4) There is evidence of poor compli-
ance with treatment regimen, keeping
appointments, or cooperating with
treatment;

(5) There is evidence of exam findings
which is indicative of exaggerated or
potential malingering response;

(6) The evidence consists of objective
findings of exams that have poor reli-
ability or validity;

(7) The evidence consists of imaging
findings which are mnonspecific and
largely present in the general popu-
lation;

(8) The evidence consists of a residual
functional capacity evaluation which is
supported by limited objective data
without consideration for functional
capacity testing.

[63 FR 7542, Feb. 13, 1998]

§220.15 Effects of work on occupa-
tional disability.

(a) Disability onset when the employee
works despite impairment. An employee
who has stopped work in his or her reg-
ular occupation due to a permanent
physical or mental impairment(s) may
make an effort to return to work in his
or her regular occupation. If the em-
ployee is subsequently forced to stop
that work after a short time because of
his or her impairment(s), the Board
will generally consider that work as an
unsuccessful work attempt. In this sit-
uation, the Board may determine that
the employee became disabled for work
in his or her regular occupation before
the last date the employee worked in
his or her regular occupation. No annu-
ity will be payable, however, until
after the last date worked.

(b) Occupational disability annuitant
work restrictions. The restrictions which
apply to an annuitant who is disabled
for work in his or her regular occupa-
tion are found in §§220.160 through
220.164.

§220.16 Responsibility to notify the
Board of events which affect dis-
ability.

If the annuitant is entitled to a dis-
ability annuity because he or she is

§220.17

disabled for work in his or her regular
occupation, the annuitant should
promptly tell the Board if—

(a) His or her impairment(s) im-
proves;

(b) He or she returns to any type of
work;

(c) He or she increases the amount of
work; or

(d) His or her earnings increase.

§220.17 Recovery from disability for
work in the regular occupation.

(a) General. Disability for work in the
regular occupation will end if—

(1) There is medical improvement in
the annuitant’s impairment(s) to the
extent that the annuitant is able to
perform the duties of his or her regular
occupation; or

(2) The annuitant demonstrates the
ability to perform the duties of his or
her regular occupation. The Board pro-
vides a trial work period before termi-
nating a disability annuity because of
the annuitant’s return to work.

(b) Definition of the trial work period.
The trial work period is a period during
which the annuitant may test his or
her ability to work and still be consid-
ered occupationally disabled. It begins
and ends as described in paragraph (e)
of this section. During this period, the
annuitant may perform ‘‘services’ (see
paragraph (c) of this section) in as
many as 9 months, but these months do
not have to be consecutive. The Board
will not consider those services as
showing that the annuitant’s occupa-
tional disability has ended until the
annuitant has performed services in at
least 9 months. However, after the trial
work period has ended, the Board will
consider the work the annuitant did
during the trial work period in deter-
mining whether the annuitant’s occu-
pational disability has ended at any
time after the trial work period.

(c) What the Board means by services in
an occupational disability case. When
used in this section, ‘‘services’” means
any activity which, even though it may
not be substantial gainful activity as
defined in §220.141, is—

(1) Done by a person in employment
or self-employment for pay or profit, or
is the kind normally done for pay or
profit; and
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§220.18

(2) The activity is a return to the
same duties of the annuitant’s regular
occupation or the activity so closely
approximates the duties of the regular
occupation as to demonstrate the abil-
ity to perform those duties.

(d) Limitations on the number of trial
work periods. The annuitant may have
only one trial work period during each
period in which he or she is occupation-
ally disabled.

(e) When the trial work period begins
and ends. (1) The trial work period be-
gins with whichever of the following
calendar months is the latest—

(i) The annuity beginning date;

(ii) The month after the end of the
appropriate waiting period; or

(iii) The month the application for
disability is filed.

(2) The trial work period ends with
the close of whichever of the following
calendar months is the earlier—

(i) The ninth month (whether or not
the months have been consecutive) in
which the annuitant performed serv-
ices; or

(ii) The month in which new evi-
dence, other than evidence relating to
any work the annuitant did during the
trial work period, shows that the annu-
itant is not disabled, even though the
annuitant has not worked a full nine
months. The Board may find that the
annuitant’s disability has ended at any
time during the trial work period if the
medical or other evidence shows that
the annuitant is no longer disabled.

§220.18 The reentitlement period.

(a) General. The reentitlement period
is an additional period after the nine
months of trial work during which the
annuitant may continue to test his or
her ability to work if the annuitant
has a disabling impairment.

(b) When the reentitlement period be-
gins and ends. The reentitlement period
begins with the first month following
completion of nine months of trial
work but cannot begin earlier than De-
cember 1, 1980. It ends with whichever
is earlier—

(1) The month before the first month
in which the annuitant’s impairment(s)
no longer exists or is not medically dis-
abling; or
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(2) The last day of the 36th month
following the end of the annuitant’s
trial work period.

(c) When the annuitant is not entitled
to a reentitlement period. The annuitant
is not entitled to a reentitlement pe-
riod if—

(1) The annuitant is not entitled to a
trial work period; or

(2) The annuitant’s disability ended
before the annuitant completed nine
months of trial work in that period in
which he or she was disabled.

§220.19 Payment of the disability an-
nuity during the trial work period
and the reentitlement period.

(a) The employee who is entitled to
an occupational disability annuity will
not be paid an annuity for each month
in the trial work period or reentitle-
ment period in which he or she—

(1) Works for an employer covered by
the Railroad Retirement Act (see
§220.160); or

(2) Earns more than $400 (after deduc-
tion of impairment-related work ex-
penses) in employment or self-employ-
ment (see §§220.161 and 220.164). See
§220.145 for the definition of impair-
ment-related work expenses.

(b) If the employee’s occupational
disability annuity is stopped because of
work during the trial work period or
reentitlement period, and the employee
discontinues that work before the end
of either period, the disability annuity
may be started again without a new ap-
plication and a new determination of
disability.

§220.20 Notice that an annuitant is no
longer disabled.

The regulation explaining the
Board’s responsibilities in notifying
the annuitant, and the annuitant’s
rights when the disability annuity is
stopped is found in §220.183.

§220.21 Initial evaluation of a pre-
vious occupational disability.

(a) In some cases, the Board may de-
termine that a claimant is not cur-
rently disabled for work in his or her
regular occupation but was previously
disabled for a specified period of time
in the past. This can occur when—
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